Introductory remarks
Th e defi nition of the relationship between the International Criminal Court and national judicial systems was one of the major concerns during the long set of negotiations which led to the adoption of the Statute of the International Criminal Court in July 1998. 1 Since the early discussions on the establishment of the ICC, it was clear to the drafters of the Statute that a permanent international criminal court would not eff ectively work without the support and the co-operation of states. In particular, it was necessary to carefully balance between, on the one hand, the need to respect states' sovereignty -whose typical expression is the exercise of criminal prerogatives -and, on the other, the commitment of the international community to put an end to impunity for the perpetrators of the most serious crimes of international concern.
Th e outcome was the establishment of an international criminal court, complementary to national jurisdictions.
2 Under the complementarity regime established in the Rome Statute, domestic courts retain primacy in the prosecution of the persons allegedly responsible for the commission of international crimes. Th e ICC is not intended to replace or substitute national enforcement mechanisms. Rather, it is designed to intervene only in case of failure of states to make their duty to prosecute eff ective, in order to fi ll the impunity gap left by the inaction or inappropriate actions of domestic courts. Th e ICC is therefore conceived Th e concrete modalities for the admissibility of cases before the Court are established in Article 17 of the Statute. In principle, the action of a state with jurisdiction over the case prevents the Court from intervening. However, the latter is entitled to step in if it fi nds that domestic proceedings are vitiated by unwillingness or inability genuinely to investigate or prosecute. On the contrary, the absence of corresponding proceedings at the national level renders the case admissible before the Court, subject to the gravity threshold as provided for in Article 17(1)(d).
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During the negotiations for the adoption of the Rome Statute, the complementary nature of the Court was not questioned as such. However, the defi nition of the precise nature of the relationship between national and international Th is contribution focuses on the relevance of the recourse of domestic courts to ordinary crimes for the purpose of the admissibility of cases before the Court. Both the suffi cient gravity threshold provided for in Article 17(1)(d) of the Statute and the exercise of discretion by the ICC Prosecutor in the selection of cases to be brought before the Court fall beyond the scope of this contribution.
